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CARLSON, JUSTICE, FOR THE COURT:
1. Yoshino Love gopeds from the Sunflower County Circuit Court’s summary judgment dismissing

his quit againg the Sunflower County Sheriff’s Department, Sheriff Ned Holder, and other employees of



the Sheriff’s Department.* In granting the Sunflower County defendants mation for summary judgment,
the drcuit court held that Love s dams were barred under theMississppi TortsClamsAdt, Miss Code
Am. 8 11-46-9(1)(m). This case hinges on the question of whether Y ashino Love was an inmete a the
time he was atacked by inmateswithin the Sunflower County Jail commonroom. Wefind that Lovewas
indeed an inmate & the time of theindident in question and, therefore, Sunflower County is exempt from
lighility under Miss Code Ann. § 11-46-9(1)(m).
FACTSAND PROCEEDINGSIN THE CIRCUIT COURT

2.  Lovewasaresed on April 30, 2000, for aggravated assault with awegpon for dlegedly shooting
and injuring Richard Carpenter. After being hdd in the Sunflower County Jal for severd days, on May
3, 2000, Love met with a bal bondsman in an efort to secure his rdesse. After medting with the
bondsman and while awaiting for his mather to arrive with the necessary funds, Love went to retrieve his
persond itemsfrom hiscdl. Love damsthat he reported to Deputy Harold Keyes that Love hed been
threetened by Carpenter’s brother, Elijah Shaver, who was ajal inmate. Deputy Keyes accompanied

Loveintothecommonarea? There, Lovewasatacked by severd inmates. Keyeshrokeupthe fray and

1The amended complaint is styled “Y oshino Love vs. Sunflower County Sheriff’s Department, Ned
Holder, In His Official Capacity As Sheriff of Sunflower County, Billy Weeks, In His Capacity As Jalil
Adminigtrator of the Sunflower County Jail, Harold Keyes, In His Officia Capacity With the Sunflower
County Jail and John Does 1-3.”

2While Love statesin hisbrief that he had been threatened and refused to go back to the cell “for fear
of bodily harm,” and that he went only because a deputy told him he had to go, we find nothing in the record
to support these allegations, nor does Love cite us to that part of the record which would support such
assertions. Indeed, Love' s deposition testimony revedls that Love requested Deputy Keyes to “escort me
to the back to get my belongings.” Additiondly, at his deposition, Love testified that until May, theday of his
rel ease, he had not been threatened by anyone, and in fact, Love never identified Shaver, Carpenter’ sbrother,
as having threatened him. Lovetegtified that afellow inmate told him that day that “they fixing to try to jump
you.” Also, Love never identified Shaver as his attacker.
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took Love back to the front of the jail where Love met with the bal bondsman. After Love s mother
arived with the money, the necessary paperwork was completed, and Love was rdeased from the
Sunflower County Jal. Upon his rdease, Love was taken by his mother to the hospitd where he was
admitted. Love suffered from internd bleeding and, asaresult of the atack, hisspleen wasremoved. We
find nothing in the record indicating thet L ove was subsequently indicted for the dleged aggravated assault

upon Richard Carpenter or that he was ever cdled upon to answer to this charge.

18.  Lovefiledthislansuit inthe Circuit Court of Sunflower County. The casewasremoved to federd

court; however, the United States Didrict Court for the Northern Didrict of Missssppi remanded the
matter to the Sunflower County Circuit Court. The Sunflower County defendants subsequently filed a
Moation to Dismissfor Fallure to State aClam or, Altemnaivedy, for Summeary Judgment. Inesmuch asthe
drauit judge considered mattersoutside the pleadings, Miss R. Civ. P. 12(b) and 56, he granted summary
judgment due to a finding that the County was exempt from ligbility under Miss Code Ann. 8§ 11-46-

9(1)(m). On apped, Love arguesthat he was nat an inmate since he was in the process of bonding out

of jall and that Snce Deputy Keyes acted withrecklessdisregard for his safety and wel-being, Sunflower

County waved immunity. We disagree and, asaresult, afirmthetrid court.

STANDARD OF REVIEW
4. Theaux of this goped involvesalegd question: whether the governmentd entity is exempt from
ligility under the Mississppi Torts Clams Act, Miss. Code Ann. 88 11-46-1, & seg. In reviewing a

governmentd entity’ s exemption from liability on summeary judgment, we have hdd:



[[Jmmunity isaquestion of law and isa proper metter for summeary judgment under Miss.
R. Civ. P. 56.

This Court reviews de novo a trid court's summary judgment. Short v. Columbus
Rubber & Gasket Co., 535 So.2d 61, 65 (Miss. 1988). All evidenceisviewed inthe
light most favorabdle to the non-movant. Palmer v. Biloxi Reg'l Med. Ctr., Inc., 564
S0.2d 1346, 1354 (Miss. 1990). See also Brown v. Credit Ctr., Inc., 444 So.2d
358, 362-65 (Miss 1983) and its progeny.

Mitchell v. City of Greenville, 846 So.2d 1028, 1029-30 (11118-9) (Miss. 2003). Wewill, therefore,
review this metter de novo.
ANALYSS

. Lovehasrasedtwoissueson goped. Heaguestha he was not aninmate within the meaning of
the M TCA andthat Deputy Keyes sdleged “ wanton or recklessconduct” subyjected the Sunflower County
defendants to lighility pursuant to the MTCA. For the fallowing reasons, both argumentsfail.

l. Miss. Code Ann. § 11-46-9(1)(m).
6.  Thedrcuitjudge granted summary judgment in favor of the County, finding that under the MTCA,
govenmentd entities are exempt from ligility for damsfiled byinmates TheMissssppi Legidaurehas
provided:

(1) A govenmentd entity and its employees acting within the course and scope of thelr
employment or duties shdl not beliddlefor any dam:

(m  Of any damant who a the time the daim aisesis an
inmete of any detention center, jail, workhouse, pend
farm, penitentiary or other such inditution....

Miss Code Ann. § 11-46-9(1)(m) (Supp. 2001). In 2002, this Court recognized that:
"Inmeate’ isdefined as"aperson confined to aprison, penitentiary or thelike™ Black'sLaw
Dictionary 788 (6th ed. 1990). Thereisno regtriction that theinmate must remain confined
to the prison. Theinmate remans an inmate while being trangported, while participating in
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public servicework programsor whileon leaveif apassisgranted. See Miss. Code Ann.
88 47-5-401 through-421 (2000 & Supp. 2001).

Wallace v. Town Of Raleigh, 815 So.2d 1203, 1207-08 (1 16) (Miss. 2002) (gpplying the inmate
exemption to an inmate injured while working in awork rlease program.) Indoing o, wehddthat “[t]he
languege of the datute is unambiguous, and the intent of the Legidature is dear. Inmates have been
spedificaly exduded from bringing such actions againg governmentd entities” 1d. a 1209 (121). Later
that year, we refusad to diginguish between a person “convicted” and “non-convicted” in thet the
exemption goplied to personsinboth dassfications. Liggans v. Coahoma County Sheriff’sDep't,
823 S0.2d 1152 (Miss. 2002).

7. Love however, aguestha hewasnot an inmate but rather wasa“ dvilian detaineein the process
of being rdeased.” While we agree that Love was “prepared” to bond out and had met with a ball
bondsman, who, inturn, beganto preparethe paperwork for Love sreease, wemust remember thet Love
hed been arrested for aggravated assault with awegpon (afdony offense) three days prior and was il
being hdd in the Sunflower County Jail.  The atack on Love occurred before Love s mother arrived a
thejal with the money to complete the bonding process

8.  Although Love tedified a his depostion that he hed Sgned dl of the required documents to
complete the bonding process, this does not defeat summary judgment.  Even considering the testimony
inthelight mod favorableto Love, a thetime of thejall inadent, hewaswaiting for hismother to bring the
bond money to thejail o that he could be rdeased. We must dso consder the depogtion testimony of
Dédoaris Landfair, the bonding company agent who was handling the bonding processfor Love. Landfair

tedtified that in the bonding process, she has to ddiver to the gppropriate jal employee the executed



gpopearance bond and a power-of-etorney. In Love s case, Landfar described Love s atus a thetime
Lovereturned to thejall areato retrieve his persond items

Q. Atthat timethat he went back there had hetaken any of theforma stepsto post bond
and be released?

A. No.

Q. What I'm asking, to be more specific, had he given you any money?

A. No.

Q. Had he sgned any paperwork?

A. No.

Q. Washefreeto go & that point?

A. No.

Q. Sothejal wouldn't —hewaa't freeto walk out thejall a thet point?

A. No, not a thet time, because | hadn’t done any paperwork a thet time.
Ealier in her deposition, bonding agent Landfair hed tedtified thet the jall personnd would certainly not
release adetained individua on her verba assurance that the individua hed posted bond, but indteed, she
hed to present the necessary bond to be gpproved by the Sheriff before an individud could be rdeased.
Indeed the gppearance bond, which was recaived as an exhibit to Landfair' s deposition, revedsthat the
bond was in the amount of $15,000 and was a “day to day — term to term” bond on the charge of
aggravated assault. The bond was sgned by Love as prindipd and Landfar as atorney-infact for the
surety/bonding company, and was gpproved by Sheriff Holder. Al of thiswas done subseguent to thejall

inadent whichisthesubject of thislitigation. Additiondly, Love smother wasfurnishing the reguired funds



to purchase the bail bond and as of the time of the incident in question, she had nat arrived  thejail with
the money. The cold hard facts are thet until the money was paid and dl pgperwork complete, Love's
release was nat “imminent.” At the time of the indident in question, Love waas an inmate of the Sunflower
County Jail and thus the Sunflower County defendants are exempt from ligbility under Miss Code Ann.
§ 11-46-9(1)(m).
[l. Miss. Code Ann. § 11-46-9(1)(c).

19. Inthedtendive, Love assartsthat the actions of Deputy Keyes were taken with wanton and/or
reckless digregard sufficdent to wave governmenta exemption from ligbility. In providing for cartain
exemptions of liability under the MTCA, the Legidaure Sated, inter dia

() A govenmentd entity and its employees acting within the course and
soope of their employment or duties shal not be ligble for any dam:

(0  Arigngout of any act or omisson of an employee of a
govemmentd entity engaged in the peaformance or
execution of duties or activities rdaing to police or fire
protection unless the employee acted in reckless
disregard of the safety and wdl-being of any person not
engaged in aimind adtivity & thetime of injury.
Miss Code Ann. 8 11-46-9(1)(c). In setting out the 24 exemptions from ligbility under the MTCA, the

conjunctive “or” isused. In Liggans, an 8-1 decison of this Court, we held that “[blecause a
governmenta entity, under the MTCA, isimmune from dl damsaigng from damants who are inmates
a thetime the dam arises, the 1(c) reckless disregard section does nat gpply,” and we“concludg d] thet
the drcuit court'sdismissal of Ligganssactionisin kesping with thedeer legiddiveintent of the Missssppi

Tot ClamsAd.” Liggans, 823 So.2d at 1156 (1113 & 14).



110.  Becausewe have found that the County isexempt from liability under Miss Code Ann.8 11-46-
9(1)(m), Love sargument iswithout merit.

CONCLUSION
11.  Whilewearenot unsympetheticto Love sinjuriesand resulting damages, weareon theother hand
bound by our case law and by deer legidaive intent in the enactment of the M TCA, which provides inter
dia, that a governmenta entity and its employees when acting within the course and scope of their
employment, shdl nat be ligble for any dam meade by one who a the time of the cause of attionisajal
inmate. Love waswithout question an inmeate of the Sunflower County Jall & thetime of this unfortunate
atack by fdlow jail inmates
112.  Accordingly, we afirm the trid ocourt’'s summeary judgment in favor of the Sunflower County
defendants.
113. AFFIRMED.

PITTMAN,C.J.,.SMITH,P.J.,COBBAND EASLEY,JJ., CONCUR. GRAVES,J,,
DISSENTS WITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY WALLER, J. DIAZ, J., NOT
PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

114. | havelong voiced my displessure with the Missssppi Tort Clams Act, because | bdieve that it
denies cartain rights to our ditizens that are guaranteed by our dae condtitution. Thus | take great
exception to the mgority opinion, which judidaly amends thislegidation in order to expand its coverage

to the detriment of even more of this dateés dtizens. In this case Love was apretrid detainee and not a



convicted person labded an inmate. Because | bdieve that the actions taken by the mgority today are
incorrect, unwarranted, and within the province of the Legidature, | dissent.

WAS LOVE AN "INMATE" WHILE IN THE PROCESS OF BONDING
ouT?

115.  Loveaguesthat snce he was bonding out of jall when hewasinjured, hewasnot an“inmate’ as
iscontemplated by the provison, but rather wiasci vis pendens liber tas —advilianwhoseformd rdesse
isimminent. Hewasa best a"pretrid detained”. Love contendsthat “the Tort Claim Exoegption wasnever
intended to goply to advilian who was virtudly passng through thejall.” | agree
116. InWallace v. Town of Raleigh,815 So.2d 1203 (Miss. 2002), we hed that an inmate
peforming his duties as an inmate of the Missssppi Depatment of Corrections through the County
Correctiona Work Center wasindesd aninmete, thusbarring hispersond injury daimfor injuriessustained
inatruck accident. The mgority offersthe following quote from Wallace

"Inmate’ isdefined as"aperson confined to aprison, penitentiary or thelike™ Black'sLaw

Dictionary 788 (6th ed. 1990). Thereisno redtriction that theinmate must remain confined

to the prison. Theinmate remains aninmate while being trangported, while particpating in

public sarvicework programsor whileon leaveif apassisgranted. See Miss Code Ann.

88 47-5-401through-421 (2000 & Supp. 2001). 815 So.2d a 1207-08. Subsequently

in that case, we hdd that “[t]hereis no redriction that the inmate must remain confined to

the prison. The inmate remains an inmate while being trangported, while partidpeting in

public sarvice work programs or while on leaveif apassisgranted.” 1d.
InLiggans v. Coahoma County Sheriff’sDep't, 823 S0.2d 1152, 1154 (Miss. 2002), weheld that
the key fector to the inmate exemption is “incarcerdion.” The Liggans plantiff was inured while
incarcerated in her cdl, having fdlen from atop bunk. She had not been convicted a the time but was

being held on intoxication charges. Pursuing recovery for her injury, she argued that Snce she hed not



been convicted she was merdy a pre-trid detainee and not an “inmate” Citing  Jones v. City of
Jackson, 203 F.3d 875 (5" Cir. 2000), we ruled that “convict” status was not controlling under the
MTCA'’s inmate exoeption, but indead, she was "incarcerated” at the time of her fdl. Liggans, 823
So.2d at 1155

117. Themgority citesthese casesasauthority for the proposition thet aperson who hasbeen arrested,
yet nat charged is within the definition of inmate. However, such a tremendous inferentid legp is well
outsde the bounds of case law or bedc logic. In Liggans, we were deding with a person who hed
dready been charged with an offense and in Wall ace, we were deding with a person who hed dready
beenconvicted. However, inthiscase, weare deding with aplantiff who was merdy arrested, butnever
char ged, thus making the facts of ether case easlly didinguisheble

118.  Notwithganding, the factud differences here the mgarity employs the same faulty logic usad in
Liggans?, i.e, that the Tort ClamsAct usestheterm "inmate’ and, therefore Snceit did not exdude pre-
trid detainess or, in this case, those temporarily held in custody yet never charged, that it gppliesto them
aswdl. Therefore themgority hassmply assumed thet the definition of "inmate' providedinWallace,
automdicdly indudes thesetypesof paties However, that isnot the case

119. Thenation thet the term inmate indudes one who has been arrested hasbeen rejected dreedy by
at least two courts outsde of thisjurisdiction. The Seventh Circuit has noted, dbet indirectly, thet thereis

alegd difference between aprison inmate and "a person confined following hisarrest but not yet charged

3 Indeed, Liggans, itself was based on a similar assumption that was made by the Fifth Circuit in

Jonesv. City of Jackson, 203 F.3d 875 (5th Cir. 2000). There, without any supporting authority, the Fifth
Circuit interpreted the exemption in question as turning on "incarceration” despite the fact that the term is not
used in the statute, itself.
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or convicted." Wilkinsv. May, 872 F.2d 190, 194 (7th Cir. 1989) (noting thet both prisonersand those
arested, but not yet charged are entitled to Eighth Amendment protection).
720. Moredirectly onpaintTeter v. City of Newport Beach, 66 P.3d 1225 (Cd. 2003), which was
recently decided by the Cdifornia Supreme Court.  In Teter, the plantiff was arrested for public
intoxication, but never charged. | d. a1226. However, before being rdeased, the plantiff was severdy
besten by afdlow inmatewho was placed inthe same cd| astheplaintiff. 1d. a 1227. When the plantiff
sued the dty for negligence, the dty invoked with Cdifornids Tort Clams Adt, which contained the
following languege

As usd in this chapter, ‘prisoner’ indudes an inmate of a prison, jal, or pend or

correctiond fadlity. For the purposes of this chapter, a lawfully arrested

person who is brought into a law enforcement facility for the purpose of

being booked ... becomes a prisoner, as a matter of law, upon his or her

initial entry into a prison, jail, or penal or correctional facility, pursuant to

penal processes.
Id. a 1227 (quoting Cdifornia Government Code Section 844)(emphesisin origind). Thus, for the
purposes of Cdifornids Satute, the plaintiff was aprisoner a the time of hisinjury and, thus, was ungble
to pursue hisdaim againg the aity. 1d. at 1229.
21. Together, these two cases make two things glaringly goparent. Frs, apod-arrest detainee who
has nat been charged with an offense is not within the traditiond definition of inmate as dted by the
mgority. Second, our Legidature hasnot taken the gppropriate Sepstoindudethistypeof detaineewithin

the definition of inmateintheMissssppi Tort ClamsAct. Suchanamendmeant isthejob of the Legidature,

not this Court.
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22. Lovewasnotan“inmate” but ill adtizenwhowasapretrid detaneewhoserdessefromthejal
was irrerievably in effect. Accordingly, the drcuit court's order granting summery judgment should be
reversed and the cause remanded for further proceedings.

123. For thesereasons, | dissent.

WALLER, J., JOINSTHISOPINION.
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